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SUBJECT: Proposed rule for the authorization of self-insurers under the Black Lung Benefits Act
RIN 1240-AA16; Docket No. WCP0-2026-0529

Dear Mr. Macy and Mr. Jansen,

Since 2002, Appalachian Citizens’ Law Center (ACLC) has represented claimants for federal black
lung benefits and advocated for the safety and health of coal miners through rule-making petitions,
litigation, and policy. In recent years, we have represented an increasing number of claimants
whose former employers filed for bankruptcy and shed their black lung liabilities onto the Black
Lung Disability Trust Fund (BLDTF). The solvency of the BLDTF is of great importance to our clients
and has been central to our advocacy over the last several years.

ACLC and our partner organization, Appalachian Voices, oppose the proposed rule as it is currently
written and urges OWCP to retain the protections that were adopted in the 2024 rule. Our
objections concern five related areas: insufficient justification for expanding self-insurance
eligibility; inadequate disclosure and validation of the proposed financial assessment methodology;
an insufficiently justified three-year security phase-in; reduced security requirements that depend
on collecting additional collateral as operators’ finances deteriorate; and removal of limits on
extensions for appeal submissions. Together, these changes would leave the BLDTF exposed to
liabilities that operators may become unable to secure before bankruptcy.

Background
As discussed in the proposed rule, between 2014-2016, three self-insured coal companies filed for

bankruptcy and left an estimated $865 million in black lung benefit liabilities to be borne by the
BLDTF.1 The Department of Labor (DOL) had not required these companies to adequately secure
their liability. In 2019, the DOL began implementing a new process for self-insurance. Specifically,
they reported that they would begin requiring coal operators to secure projected future liability in

1 U.S. Government Accountability Office. (2020, February 21). Black Lung Benefits Program: Improved Oversight of Coal Mine Operator

Insurance Is Needed (Report No. GAO-20-21). https://www.gao.gov/products/gao-20-21
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addition to current liability and take into account the risk of default due to insolvency to inform
collateral requirements. However, according to the Government Accountability Office (GAO), the
new procedures lacked enforcement capabilities as they did not specify, “(1) the duration of an
operator’s self-insurance authority, (2) the time frames for submitting renewal applications and
supporting documentation, and (3) the conditions under which an operator’s self-insurance
authority would not be renewed. Without such procedures, DOL has no basis to take enforcement
action should an operator not submit its self-insurance renewal application and supporting
documentation.”2 Further, the lack of clear deadlines for operator submissions and agency
decisions could delay resolution of self-insurance authorization disputes and the collection of
additional collateral.

These procedural weaknesses have had direct consequences for securing additional collateral from
operators. GAO (2021) reported that seven of the 14 self-insured operators who were receiving
DOL determinations in February 2020 appealed, including five that challenged their required
collateral amounts. By November 2021, DOL had not secured approximately $186 million in
requested collateral from those five operators.3 Subsequent company disclosures demonstrate that
collateral disputes continued well beyond then. Arch Resources reported in their Form 10-Q in
their September 2024 quarterly filing that it remained authorized to self-insure while appealing a
February 2020 determination requiring $71.1 million in additional collateral.# Alpha Metallurgical
Resources similarly reported in their Form 10-Q in their March 2024 filings that no ruling had been
issued on their appeal of a $65.7 million total collateral requirement, despite an appeal conference
two years prior.s

The danger of leaving such appeals unresolved can have devastating consequences. In October
2015, the DOL recommended revoking Murray Energy’s self-insurance authority, but the company’s
appeal remained pending while it filed for bankruptcy four years later.6 DOL had neither revoked
Murray Energy’s authority to self-insure, nor did it request additional collateral. The DOL had
identified $16.9 million in estimated liabilities associated with Murray’s subsidiaries that their
successor, American Consolidated Natural Resources, did not acquire. DOL reported that no
collateral transferred to the BLDTF from Murray Energy, explaining that the successor continued
using Murray’s § 501(c)(21) trust status while continuing to pay claims associated with acquired
subsidiaries.” These recent experiences demonstrate why meaningful limits on operator
submissions and timely agency decisions are necessary to protect the BLDTF while securing
liabilities before financial deterioration and bankruptcy occur, constraining the agency’s future

2 1bid., see pg. 24.

3 U.S. Government Accountability Office. (2021, December 02). Black Lung Benefits Program:Continued Inaction on Coal Operator Self-
Insurance Increases Financial Risk to Trust Fund (Report No. GAO-22-105546). https://www.gao.gov/products/gao-22-105546

4 Alpha Metallurgical Resources, Inc. (2024). Form 10-Q: Quarterly report for the period ending March 31, 2024. U.S. Securities and Exchange
Commission. https://www.sec.gov/Archives/edgar/data/1704715/000170471524000097/amr-20240331.htm

> Arch Resources, Inc. (2024). Form 10-Q: Quarterly report for the period ending September 30, 2024. U.S. Securities and Exchange

Commission. https://www.sec.gov/Archives/edgar/data/1037676/000155837024014411/arch-20240930x10g.htm

6 GAO (2020).
;

U.S. House of Representatives, Committee on Education and Labor, Subcommittee on Workforce Protections. (2022). Strengthening the safety
net for injured workers: Hearing before the Subcommittee on Workforce Protections, December 2, 2021 (No. 117-37). U.S. Government
Publishing Office.
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options further.

In 2023, the Biden Administration’s DOL proposed a rule to require self-insuring coal operators to
provide security equal to 120% of their actuarially estimated present and future black lung
liabilities. At the time, coal companies that self-insured were liable for $700 million in black lung
benefits. However, the DOL had only secured $120 million in collateral, covering just 17% of the
industry’s obligations.8 This lack of coverage exposed continued weakness in DOL’s collateral
requirements. In 2024, a final rule was promulgated, requiring self-insuring coal operators to
provide 100% collateral for projected current and future black lung liabilities.? Further, the rule
strengthened enforcement procedures. It required that coal operators provide additional collateral
within a year and established timelines for operator appeals and DOL decision-making on those
appeals. Operators were required to appeal a DOL decision within 30 days, a deadline that could
not be extended. The rule separately permitted up to two briefing extensions of no more than 30
days each upon a showing of good cause and required a final agency decision within 60 days of
receipt of the appeal.10

Comments and Recommendations

First, we appreciate the agency’s proposal to clarify in §§ 726.101(e) and 726.103 that a parent
company whose self-insurance authorization covers a subsidiary remains responsible for claims
based on employment covered by that authorization, regardless of a subsequent sale or transfer.
This clarification will help to preserve responsibility for claims arising from employment covered
by that authorization and protect the BLDTF if a subsequent owner later becomes insolvent. We
believe this improves the current regulations. However, we have a number of concerns regarding
the proposed changes to the black lung self-insurance requirements for coal mine operators.

[.  Changes in criteria for who may be authorized to self-insure (§ 726.101): The proposed rule
would make it such that coal operators applying to self-insure for the first time provide a
minimum of $400,000 in security to insure their liabilities. Companies with liabilities that
exceed this will be required to secure an amount equal to 100% of present and future
liabilities. These requirements apply to the first three years of self-insurance authorization.
Previously, operators were not permitted to self-insure within the first three years of
commencing mining operations but these revisions eliminate this prohibition.

Regulations must be based on the best available evidence and the OWCP explains that the
minimum security requirements of $400,000 was calculated “Based on historical practices
and its experience administering the self-insurance program under the Black Lung Benefits
Act” determining that “a $400,000 minimum security requirement is appropriate given the
financial profile of companies it typically authorizes for self-insurance.” However, the
proposal does not provide sufficient supporting data or methodological detail for the public
to evaluate this conclusion. Historically, the OWCP has not allowed new coal operators to

8 Black Lung Benefits Act: Authorization of Self-Insurers, 88 Fed. Reg. 3349 (proposed January 19, 2023).
K Black Lung Benefits Act: Authorization of Self-Insurers, 89 Fed. Reg. 100304 (December 12, 2024).
10 Black Lung Benefits Act: Authorization for Self-Insurers, 2024 §§ 726.104(c), 726.116.
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self-insure, calling into question whether a historical analysis of typical companies can be
used as a justifiable proxy for new coal operators. We ask that OWCP disclose the data,
assumptions, calculations, and other administrative experience that supports the proposed
$400,000 minimum, including the characteristics of the operators on which it is relying and
why this is applicable to newly-established coal operators. OWCP should explain how this
amount would adequately protect the BLDTF when an applicant’s present and future
liabilities cannot reasonably be estimated, and whether it has considered alternative
minimums or continued commercial insurance requirements in these circumstances. This
supporting information should be made available before the proposed rule is finalized, with
sufficient time for meaningful public comment. Without this justification, OWCP should not
finalize the proposed expansion of self-insurance eligibility on the strength of this minimum
alone.

In addition, the proposed three-year phase-in raises concerns about the protections
available if a newly-authorized self-insurer becomes insolvent before posting its full
required security. We are concerned that new coal operators would be allowed to operate
while having secured very little in collateral to cover their black lung liabilities. This is not a
theoretical matter. Blackjewel, for example, was founded in 2017 and filed for bankruptcy in
July 2019.11 FM Coal formed in 2017 and filed for bankruptcy in September 2020.12 These
examples illustrate the risk of insolvency early in an operator’s existence, when promised
future security installments may remain outstanding. We urge OWCP to require that first-
time self-insurers post their full required security before authorization, rather than
allowing the agency to depend on future installments that may become uncollectible if the
operator’s finances deteriorate.

II.  Application requirements (§ 726.102): In order to determine the amount of security for a
particular operator, the proposed rule requires that they submit audited financial
statements for the most recent and prior fiscal years, including balance sheets, income
statements, cash flow statements, financial statement notes, and market capitalization data
for publicly traded companies. This information will be used to calculate an Altman Z-score
and Ohlson O-Score to predict the likelihood of a company going bankrupt within the
following two years. OWCP states that it performed a retrospective analysis on previous
bankruptcies that impacted the BLDTF and that, according to this analysis, the proposed
methodology would have been successful in identifying those companies’ growing risk of
default.13 As with the proposed minimum security requirement, the proposal does not
provide sufficient supporting data or methodological detail for the public to evaluate this
conclusion.

We ask that this analysis be made available for public review, including the bankruptcies

1 Bates, J. (2019, August 12). Blocking coal train railroad tracks over wage complaints, a protest by Kentucky miners is now entering its third

week. Time.
12 Aurora Management Partners. (2021, March 17). FM Coal successfully emerges from Chapter 11 bankruptcy under Aurora’s leadership.
13 Black Lung Benefits Act: Authorization of Self-Insurers,, 91 Fed. Reg. 48002 (proposed July 30, 2026).
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that were examined, financial data and assumptions used, calculated scores, and resulting
security requirements over time. OWCP should demonstrate when its methodology would
have triggered additional security requirements and evaluate whether the affected
operators could realistically have provided that security before bankruptcy, accounting for
administrative review, appeals, and applicable compliance periods. Where certain
disclosure restrictions may apply, OWCP should provide an anonymized analysis with
sufficient methodological detail for meaningful review.

OWCP should also explain how the proposed methodology addresses the predictive
limitations and administrative burdens it identified when proposing to discontinue financial
scoring in 2023. At that time, the agency reported that its financial metrics did not
consistently predict financial difficulties and that quarterly monitoring imposed significant
administrative burdens.14 A retrospective showing that scores would have deteriorated
before bankruptcy should be accompanied by evidence that OWCP could have detected
those changes, completed the necessary review, and obtained additional security in time to
protect the BLDTF.

[II.  Action by OWCP Upon Application of Operator (§ 726.104): Currently, regulations require
that any operators approved for self-insurance must comply with their required collateral
requirements within the course of a year. Proposed § 726.104 would extend that initial
phase-in to three years, allowing operators to post their required security through annual
installments. OWCP explains that some operators are substantially undersecured and that
requiring them to meet even the proposed lower security requirements more quickly could
strain their company’s finances. The agency also cites industry requests for additional time,
other regulatory burdens, and its objective of facilitating coal mine expansion. Although
operators’ ability to obtain security warrants consideration, their existing lack of adequate
security also heightens the need to protect the BLDTF. OWCP should substantiate their
conclusion that a longer phase-in period would reduce the risk of defaults caused by
compliance costs and weigh this benefit against the additional exposure that will be created
by allowing operators to remain undersecured for longer. As discussed below, the proposal
does not adequately demonstrate why three years is necessary nor how the BLDTF would
be protected during that period.

Using the figures provided in Table 1, ACLC calculates that the proposed security
requirements for coal operators exceed securities currently on deposit by approximately
$368 million. Table 2 in the proposal documents the annual revenue of each of the coal
companies that currently self-insure, which totals around $65.7 billion. This means that
new security requirements would, on average, cost less than one percent (0.56%) of self-
insuring coal operators’ annual revenues. Although OWCP estimates premiums and related
costs associated with security requirements, its analysis does not demonstrate why a three-
year phase-in is necessary rather than the existing one-year period. We ask OWCP to retain

14 Black Lung Benefits Act: Authorization of Self-Insurers, 88 Fed. Reg. 3349 (proposed January 19, 2023).
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the existing one-year phase-in unless an operator-specific assessment of security shortfalls,
liquidity, and access to acceptable security instruments can demonstrate why a longer
period is necessary. OWCP should compare the financial effects of one-year and three-year
compliance periods, explain why any demonstrated need warrants a generally available
extension rather than narrowly tailored relief, and assess the additional exposure to the
BLDTF while required security remains unposted. Without this analysis, the proposal does
not provide a reasoned basis for selecting a three-year phase-in.

Further the proposed rule states: “The three-year phase-in approach is only applicable for
submitting security to attain total security after the initial review conducted under these
revised regulations. Operators will not be afforded additional years to attain total security
with each review of a subsequent application for reauthorization.”15 It is not clear how this
will be executed in practice. If DOL reviews security requirements annually and, in year two
after rule promulgation determines that a company must increase their security
requirements, how long will they have to comply with that increase? OWCP should specify
the deadline for posting that increase and whether the original installment schedule would
change. The final rule should ensure that intervening increases do not create a new period
of extended undersecurity.

IV.  Amount of security (§ 726.105): The proposed rule reduces the amount of security required
for black lung liabilities. Rather than requiring coal operators to secure 100% of their black
lung liabilities, OWCP proposes that, instead, they will assess the financial strength of the
operator and potential for bankruptcy to determine the amount of security required.

We have several concerns with this proposal and the argument that the current regulations
place an “excessive burden” on the coal industry. First, Table 2 shows that the proposed rule
only saves operators 0.0002 percent to 0.257 percent of annual revenues. As this is a small
fraction of annual revenues, it is not clear that requiring the small additional amount
necessary to achieve 100% security is an excessive burden. Second, Table 1 shows the
amount of security that was required by the 2024 rule compared to the amount of security
that operators currently have on deposit. Four of those companies have posted security
exceeding 100% of their estimated liabilities. These figures warrant a more specific
explanation of the claimed operator burden, but do not in and of themself establish
affordability for every operator. OWCP should identify the constraints faced by individual
operators and weigh them against the additional exposure to the BLDTF.

In addition to the insufficient justification for characterizing the current requirements as
excessively burdensome, we are concerned that the proposed approach here makes
protection of the BLDTF depend on collecting additional security when an operator may be
least able to provide it. An operator’s current financial strength does not eliminate their
future liabilities. Nevertheless, the proposal would permit financially stronger operators to

15 Black Lung Benefits Act: Authorization of Self-Insurers,, 91 Fed. Reg. 48002 (proposed July 30, 2026).
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secure only a portion of those liabilities and would allow OWCP to reduce required security
when an operator’s financial score improves. If that operator’s finances were to
subsequently deteriorate, OWCP would need to obtain additional security precisely when
said operator may have less available cash on hand, and more limited access to surety
bonds or other forms of credit. Identifying an increased risk of default, therefore, does not
establish that the resulting security requirement can be satisfied before bankruptcy.

As mentioned above, the program’s history demonstrates that additional collateral
requirements can remain disputed and unfulfilled for years. Although proposed §726.109
permits adjustments between annual reviews, that authority does not in and of itself ensure
timely collection. OWCP should demonstrate that its proposed system provides sufficient
warning - and a realistic opportunity to obtain additional security - before financial
deterioration prevents an operator from complying. Also, OWCP should evaluate the
resulting exposure to the BLDTF if collection is delayed or unsuccessful. Retaining security
equal to 100 percent of actuarially estimated present and future liabilities would reduce the
reliance on obtaining additional collateral from financially-distressed operators while
continued updates to liability estimates would reduce reliance on obtaining additional
collateral from financially-distressed operators. Regular updates to those liability estimates
would still be necessary.

These collection risks underscore the need for OWCP to explain how it has developed the
tier structure which links composite solvency scores to required security percentages.
Predicting an operator’s likelihood of default does not, by itself, establish how much
security is necessary to protect the BLDTF if a default occurs. The proposal should explain
why OWCP selected thresholds to justify substantial differences in required protection. For
example, an operator with a score of 89 must secure 25 percent of their estimated liabilities,
but an operator with a score of 90 must secure only ten percent. In a hypothetical scenario
for an operator with $100 million in liabilities, that is a $15 million difference based on a
single point. OWCP should disclose the empirical and actuarial basis for these thresholds
and identify the level of potential loss to the BLDTF that it considers acceptable when a
bankruptcy or insolvency occurs. A retrospective analysis should also show how the
proposed tiers would have affected losses from prior bankruptcies, accounting for whether
additional security could actually have been obtained before default. Without this
explanation, the relationship between the selected scores and security requirements
remains insufficiently justified.

OWCP’s assessment of current operators raises a related concern. The agency states that
these operators are not currently at high risk of bankruptcy, yet Table 1 assigns proposed
security percentages of 55, 70, or 85 percent. If those percentages reflect the tiers in
proposed § 726.105(d), they imply composite solvency scores of 43-57, 21-42, and 9-20,
respectively. Thus, some operators could score as low as 9 out of 100, while none would
score above 57. OWCP should provide the calculation for each operator, using the
anonymized identifiers in Table 1, where necessary, including the financial data dates,
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component scores, normalization, weights, and any discretionary adjustments under §
726.105(e). It should explain how scores in the 9-20 range support the conclusion, define
what it considers to be a high risk of bankruptcy and over what time period, and identify the
evidence validating this threshold. Without that explanation, the public cannot assess
whether the methodology would trigger adequate protection before insolvency.

The parental guaranty provision further underscores the need for some explanation.
Proposed § 726.106(g) bars a parent company with a composite solvency score below 70
from guaranteeing subsidiary liabilities. If Table 1 reflects the proposed tiers, then none of
the listed operators would meet that threshold on its own inferred score if seeking to act as
a parent guarantor. This does not establish the score of a separate parent company nor
prove that an operator is insolvent; a guaranty also entails a distinct obligation.
Nevertheless, OWCP should explain why the financial strength considered insufficient to
support a parental guaranty is sufficient to justify leaving part of an operator’s own black
lung liabilities unsecured. It should substantiate the different thresholds and explain how
both of these protect the BLDTF against default.

Appeal Process (§ 726.116): Current regulations require operators to file an appeal within
30 days, a deadline that cannot be extended. An operator may separately be permitted up to
two briefing extensions of no more than 30 days each upon a showing of good cause and
require a final agency decision within 60 days of receipt of the appeal. The proposed rule
retains the initial filing deadline, but allows extensions for supporting submissions without
specific numerical or duration limits. It also provides for review within 60 calendar days of
acknowledging receipt of appeal materials and a decision within seven calendar days after
review. As stated above, prior self-insurance appeals have delayed the collection of
substantial additional collateral, with some disputes remaining unresolved for more than
four years while operators continue to self-insure. Removing limits on the number and
duration of briefing extensions risks repeating these delays and prolonging the BLDTF’s
exposure to inadequately-secured liabilities. We urge OWCP to retain existing provisions
that clearly delineate the appeals timeline and clarify how submission deadlines,
conferences, and agency review operates together, including whether additional
submissions can restart or delay the review process.

Conclusion

Though this rule will increase the amount of collateral that is currently secured for black lung

liabilities, we believe that the reductions that this rule allows in security requirements as compared
to the 2024 rule are not defensible. The proposed rule does not adequately demonstrate that the
benefits to operators justify the additional exposure to the BLDTF, nor does it provide sufficient
supporting information for meaningful public evaluation of several key provisions. It is critical that

changes to self-insurance requirements be more fully explained and well-justified as the

consequences of affording savings to the few coal companies that elect to self-insure may increase
uncertainty and risk regarding the solvency of the BLDTF. Additional unsecured liabilities would
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increase demands on the BLDTF and could potentially lead to increased borrowing from Treasury
to cover expenses. We therefore urge OWCP not to finalize the proposal as it is written and to retain
the 2024 rule’s security and procedural protections. We appreciate your attention to the issues and
questions that we have raised.

Sincerely,

WMW %ao‘ € Stk LSradn /%LZW ﬁﬂzj

Wes Addington Rebecca Shelton Brendan Muckian-Bates
Executive Director Director of Policy Policy & Advocacy Associate
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